Energy Department Contractors and the
Environment: A More “Special Relationship”

wo decades ago, The Federal

Bar Journal published an arti-

cle about the “special relation-

ship™ between the federal gov-
ernment and contractors that have been
managing the government’s nuclear
production and research facilities, be-
ginning with the Manhattan Engineer
District (MED) of the World War Il War
Department.t The 1969 article touted
“the flexibility and utility of the manage-
ment contract concept.” Today with
cach passing month, the relationship
between the federal government (now
acting through the Department of Ener-
gy (DOE)) and its nuclear contractors is
becoming even more “special.” This is
due to heightened public and congres-
sional concern about the environmental
and safety conditions at DOE’s govern-
ment-owned, contractor-operated
(GOCO) facilities.
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At his confirmation hearing last
February, DOE Secretary Watkins said
the Department had been the victim of
“long-term cultural misdirection.” He
has sought to bring about fundamental
changes in DOE's nuclear operations,
including the Department’s relationship
with its contractors. As the redirection
was beginning, the “special relationship™
was changed forever on June 6, 1989
when about seventy agents of the Feder-
al Bureau of Investigation (FBI) arrived
at DOE's Rocky Flats Plant in Colorado
with a search warrant looking for crimi-
nal environmental violations by DOE, its
contractor, and their employees. DOE
and perhaps Congress will have even
more changes in store for contractors in
the coming months. A number of these
changes will be good, but many of them
that have been suggested ignore history.

History of M&O Contracts

To understand the environmental
and safety responsibilities of DOE and
its contractors, it is necessary to appreci-
ate the background of the Department’s
use of contractors. DOE’s management
and operating (M&O) contractors es-
sentially are alter egos that the Depart-
ment engages to carry out its statutory
missions, instead of using federal em-
ployees for those purposes. DOE M&O
contractors perform various functions as
directed by the Department and federal
legislation with funds appropriated an-
nually by Congress and administered by
the Department. Thus, DOE contractors
are much different from commercial
Nuclear Regulatory Commission licen-
sees that can be (and often have been)
subjected to various backfit and other
safety requirements or from other pri-
vate contractors subject to environmen-
tal regulation.

For over forty-five years, the federal
government (through MED and later
the Atomic Energy Commission (AEC),
then the Energy Research and Develop-
ment Administraton (ERDA), and now

design, construct, and operate the

clear facilities whose environmental
mediation and modernization h;
been the subject of intense media att
tion for well over a year. Contract
have been the means utilized

MED/AEC/ERDA/DOE to cond
statutory functions prescribed by
Atomic Energy Acts of 1946 and 1954

DOE M&O contracts usually hav
five-year term. They involve a unic
“partnership” between the federal g
ernment and private entities, differ
from the typical principal-independ
contractor, master-servant, or princij
agent relationships usually found
contract or tort law. Basically, the D
M&O contractor agrees to use its sk
and personnel to manage and operai
particular facility subject to the gene
direction and control of DOE. The fa
ities involve technologies ranging fr.
nuclear reactors and chemical proc
ing plants, through electronic com
nentry, and machinery, foundry, a
hand-assembly operations. Most wi
constructed when still-evolving appli
ble nuclear safety and environmen
standards were significantly differ
from what they are today and wh
DOE (and Congress) emphasized p
duction over environmental or saf
observance.

Contractors were recruited by M|
and its successor agencies to “gain 1
full advantage of the skill and expe
ence of American industry.” The ah
native (then and now) would be to
crease the number of Federal civil s
vice employees.s MED/AEC/ ERD.
DOE contractors have received small
even no fees for their services. Refle
ing this fee structure, these contract:
have been indemnified by the fede
government for possible nuclear a
other losses since the days of the ME
Many other items, such as State a
local taxes, and worker’s compensati
premiums, are “allowable costs™ unc
DOE M&O contracts.s Under varic
DOE M&O contracts, fines and pen
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federal, state, local, or foreign environ-
mental laws and regulations are allow-
able costs, unless they result from willful
misconduct or lack of good faith on the
part of senior contractor officials.” DOE
has reimbursed contractors for such
costs.

Even for “for-profit™ contractors, rigid
government cost standards and limited
fees have made participation in DOE
programs much less remunerative than
usual commercial ventures. With little
probability of any near-term resurgence
" of nuclear power plant orders, par-
ticipation in the federal government’s
nuclear program no longer presents
many attractive opportunities to develop
significant new, more profitable com-
mercial nuclear business. (For example,
only two teams bid in 1988 after DuPont
chose not to renew DOE’s multi-billion-
dollar Savannah River Plant contract).

Unlike most other federal contrac-
tors, DOE M&O contractors
typically do not simply fur-
nish products or services on
an independent basis;
rather, they totally rely on
DOE for program direction
and funding. This is not to
suggest DOE contractors
are not concerned with en-
vironmental and safety mat-
ters. It simply is not credible
to think that the large pri-
vate entities engaged by
DOE would sign contracts
that would involve them in
unacceptable safety or envi-
ronmental practices. It is
Congress and DOE (a cre-
ation of Congress and an in-
strumentality of the Execu-
tive Branch) that ultimately
are responsible for any and
all safety and environmental
practices at the GOCO facil-
ities under DOE's charge.

Tendency Toward “Contractor
Accountability”

Even though DOE directs its contrac-
tors and Congress and DOE control the
“purse strings,” there has been a grow-
ing tendency to blame DOE contractors
or otherwise attempt to hold them fi-
nancially accountable for certain envi-
ronmental and safety conditions at DOE
nuclear facilities. The reason for this is
simple: DOE itself, as an instrumentality

sulated from liability.» Thus, we are be-
ginning to see fundamental legislative
and administrative changes in the rcla-
tionship between DOE and its contrac-
tors being made or proposed.

Statutory Changes

Statutory changes contained in the
Price-Anderson Amendments Act of
1988+ and the FY 1989 Defense Autho-
rization Act'e will affect the relationship
between DOE and its contractors in
ways that are not yet evident. As re-
quired by the 1988 Price-Anderson
Amendments, DOE is in the process of
adopting policies and regulations to im-
plement various new statutory provi-
sions. This process involves, among
other things: (1) adoption of guidelines
governing new DOE contractor/sub-
contractor civilt and criminal? penal-
ties; and (2) designation of which DOE

rules, regulations, and orders are “relat-
ed to nuclear safety” (the identification
that invokes applicability of the new
penalties) .

The FY 1989 Defense Authorization
Act created a new five-member, inde-
pendent safety oversight board for DOE
defense nuclear facilities. The Defense
Nuclear Facilities Safety Board has
broad authority to investigate events
and practices at DOE’s defense
facilities.* The Secretary of Energy then

Board recommendations with a re
detailing whether or not they will be
lowed.”» The Board's first function
evaluate the content and implemc
tion of DOE standards relating to
design, construction, operation, an¢
commissioning of each defense nu
facility.s This important task presun
will take considerable time and ef
Meanwhile, DOE could attempt tc
pose civil or criminal penalties base
violations of existing internal DOE
dards that have not been promulg
in accordance with the Administr
Procedures Act.

EPA Regulation and Rocky Fla(
Investigation

For the last few years, DOE con
tors have found themselves in the
dle of a dispute between DOE anc
Environmental Protection Ag:
(EPA) over the applic
ty of the Resource Co
vation and Recovery
(RCRA) to DOE facilii
This long-simmering
pute came to a clima
June 6, 1989, when
agents arrived at Dt
Rocky Flats Plant in
orado with a search
rant.’ It later was
nounced that a sp«
grand jury was inves!
ing pOssible criminal
ronmental violation
DOE, Rockwell, and
employees.’

Last September, R
well International C¢
ration filed a lawsuit i
U.S. district court, alle¢
it has been “placed i
untenable position b
United States Gov
ment” with respect t
DOE M&O contract a
Rocky Flats Plant.» F
well stated that,as ar
of contradictory positions taken b
government, it could not contint
operate Rocky Flats as required t
DOE contract without risking crir
prosecution, and could not cease «
ating the plant without risking sut
tial civil liability for breach of contr
Rockwell's lawsuit apparently
prompted by its inability to com
“closure” with the government over
tinued operation of Rocky Flats.
was illustrated in large part by a Ju



dated September 14, 1989, which had
declined to rule out criminal prosecu-
tion for future environmental viola-
tions.»

in October, the court entered an
order denying Rockwell’s motion for a
preliminary injunction. The judge
noted that Rockwell did “appear to be
exposed to a dilemma,” but found that
Rockwell was unlikely to prevail on the
merits of its underlying claims, other
remedies were available to the company.
The court found it was unlikely that
Rockwell would be able to show that it
could not defend against any indict-
ment in a criminal proceeding, that any
civil judgment obtained on behalf of
EPA would not be reviewable in a feder-
al Court of Appeals, or that any contract
dispute could not be adjudicated using
the disputes mechanism that culminates
in the Claims Court. It was unfortunate
(but prcdictable) that the court did not
use the opportunity presented by the
Rockwell case to delineate the respec-
tive roles of DOE, EPA, and the Justice
Department. Without that delineation,
DOE contractors continue to be vulner-
able to criminal environmental investi-
gations.

DOE Initiatives

Following the Rocky Flats search war-
rant, DOE established “Tiger Teams” to
investigate its nuclear facilities for envi-
ronmental and safety compliance. DOE
“Tiger Teams™ were 10 be accompanied
by agents of the EPA, FBI, the Occupa-
tional Safety and Health Administration,
and/or state authorities. The first “Tiger
Team” assessment was made at DOE'’s
Feed Materials Production Center near
Fernald, Ohio. The report indicated
findings, among other things, that the
facility was not operating in accordance
with DOE "safety and operating parame-
ters” and its current staff capabilities
were not sufficient to ensure that all en-
vironmental, safety, and health require-
ments would be met on a timely basis.»

Earlier last year, the DOE had an-
nounced that the Deputy Secretary
would be conducting a thorough analy-
sis of the Department’s award-fee con-
tracts with markedly increasing empha-
sis on compliance with environmental,
safety, and health requirements. In July,
DOE issued a Notice of Proposed Rule-
making regarding its M&O contractor
award-fee program.» The Notice said
that a study conducted by the Depart-

Mandatory changes in the standard
award-fee clause subscquently were is-
sued as a final rule, cffective December
26, 1989.%

In September, DOE's Inspector Gen-
eral (IG) released a report on indemni-
fication of the Department’s M&O con-
tractors.# The 1G Report discussed both
DOE indemnity for claims (e.g., for “nu-
clear incidents” under Price-Anderson)
and payment for “allowable costs™ for
various other contract cxpenses (includ-
ing environmental fines and penalties).
In fact, at some points, the 1G seemed to
confuse the two. Three of the Report's
recommendations™ could prove trouble-
some: these would involve modifying
M&O contracts to allow DOE to require
firing of individual contractor employ-
ees and to subject “all costs™ to some
new “reasonableness” test; and, suggest-
ing assessing whether contractors
should be held “financially responsible”
in “additional circumstances” (specifi-
cally mentioning environmental fines
and penalties).

S —

Attempts to shift liability
for the Department’s nu-
clear facilities to con-
tractors only will drive
out more private con-
cerns. The loss of pri-
vate contractors would
leave us with more fed-
eral employees . . . and
not necessarily any
more safety.

e ——

DOE announced in October that, as
part of the Department's reevaluation of
its relationship with contractors, a No-
tice of Proposed Rulemaking would be
issued to seek public comments on
“what changes are necessary and desir-
able in our M&O contracts.™ Secretary
Watkins indicated that “[i}n addition to
ensuring that these contracts satisfy our
present management priorities [safety
and environment over produclion], this
will have the salutary effect of providing
consistency of contractual requirements
throughout all our facilities.” What all
this means remains to be seen, but this
rulemaking could have significant im-
pacts on DOE M&O contractors. At the
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Congrcssional Initiatives

Congress has been considering s
utory changes that would affect D
and its contractors in a number of
nificant ways. For example, a Glenn
(5.1304) would make sceveral change
the way DOE operatcs, including !
jecting the Deparument to the juris
tion of the Occupational Safety :
Health Administration and EPA anc
quiring DOE to enter into compliz
agreements with State government
Wirth bill (5.972) would transfer to
Department of Health and Human
vices DOE's epidemiological rese:
programs. A Wyden bill (H.R.2!
would prohibit DOE from reimbw
contractors for environmental fines
penalties. A Johnston-McClure me:
(5.1802) is a comprehensive bill to
hance nuclear safety at Departme
Energy nuclear facilities.” For the
part, DOE has opposed new legisl
on the ground the Department al
is doing what is set forth in the bills

Effects of Changes

Coupled with new civil and cri
penalties contained in the Price-A
son Amendments Act of 198¢
changes in the award-fee prograr
new “avoidable costs™ provisions
hibiting, among other things,
bursement of environmental fir
penalties) would be a strong dis
tive for the dwindling number of
ing or potential contractors to do
ar business with DOE. In fact, DO
tractors already have been aski
provisions that will allow them to
nate their contracts should
changes be mandated by stat
otherwise.

In implementing its new enfor
program, the Department shoult
ditiously review and designate it
regulations, and orders “related
clear safety.” DOE and its con!
need to know the new ground r
safety compliance and conu
accountability under the new
can be achieved. Standards she
clear and definitive and shoul
alone. Standards should reflect
cific “uniqueness” where appr
They should take into account
that DOE and its contractors
and operate a number of diver
ties at various locations, some (
have only small quantities of
materials. Standards should a
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ing DOF facilities, and the fact that
Congress and DOE control funds for
“upgrades.” Penalties should be related
to award fees (where applicable) to
wvoid “double jeopardy”™ where fines are
imposcd. In short, standards should
take into account the long-standing
“special relationship™ between DOFE and
its contractors (and thousands of sub-
contractors), and recognize that it is
fundamenially different from the typical
federal regulator/licensee situation,
DOE and Congress nced to weigh
cavrcfully further changes in the relation-
ship between the Departuncent and its
contractors. If the relationship gets
much more “special,” contractors sim-
ply will have to walk away. In this regard,
simply raising fees to compensate for
added risk may not be sufficient, be-
cause the risk is not readily quantifiable.

Conclusions

As they have for over forty-five years,
private contractors can assist DOE in
carrying out its vital national defense
functions. But, if there are to be new
“rules of the road” for nuclear safety or
emvironmental compliance, contractors
need to know what they are. Attempts
10 shift liability for the Department’s nu-
clear facilities to contractors only will
drive out more private concerns. The
loss of private contractors would leave
us with more federal employees
(cloaked with sovereign immunity)—
and not necessarily any more safety.
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hearing on the “status of Department of |
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vast majority of DOE contractors are maki
very litde of their total corporate profit n
operation of DOE plants. He acknowledy
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centives 1o keep the M&O contractons i
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time, Secrctary Watkins opined thact
September 14, 1989 Justice Department |
ter “sets forth o road map of fairness wh
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tal violations. . . ." He added that the Laws
brought by Rockwell against DOE, EPA a
the Justice Department was “inaccurate”
referring 1o contradictory pasitions ama
agencies. The Sceerctary did acknowled
thau this “fairness doctrine” should be ca
fied in stiute. Senator James McClure
ID) pointed out that the Antorney Gene
does not “control”™ individual United Sta
Attorneys or state prosecutors, implving tl
the Justice Department letter is of limit
value o contractors.
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=DOE published its Notice of Propos
Rulemaking on January 26, 55 Fed. Re
2796 (1990). It introduced a new concept
“avoidable costs,” which would become un
lowable under DOE M&O contracts.
adopted as proposed, the rule chang
would radically alter the relationship t
tween DOE and its contractors. Commer
are due March 27, 1990,




dated September 14, 1989,= which had
declined to rule out criminal prosecu-
tion for future environmental viola-
tions.*

in October, the court entered an
order denying Rockwell’s mation for a
preliminary injunction. The judge
noted that Rockwell did “appear to be
exposed to a dilemma,” but found that
Rockwell was unlikely to prevail on the
merits of its underlying claims, other
remedies were available to the company.
The court found it was unlikely that
Rockwell would be able to show that it
could not defend against any indict-
ment in a criminal proceeding, that any
civil judgment obtained on behalf of
EPA would not be reviewable in a feder-
al Court of Appeals, or that any contract
dispute could not be adjudicated using
the disputes mechanism that culminates
in the Claims Court. It was unfortunate
(but prcdictablc) that the court did not
use the opportunity presented by the
Rockwell case to delineate the respec-
tive roles of DOE, EPA, and the Justice
Department. Without that delineation,
DOE contractors continue to be vulner-
able to criminal environmental investi-
gations.

DOE Initiatives

Following the Rocky Flats search war-
rant, DOE established “Tiger Teams” to
investigate its nuclear facilities for envi-
ronmental and safety compliance. DOE
“Tiger Teams” were 10 be accompanied
by agents of the EPA, FBI, the Occupa-
tional Safety and Health Administration,
and/or state authorities. The first “Tiger
Team™ assessment was made at DOE's
Feed Materials Production Center near
Fernald, Ohio. The report indicated
findings, among other things, that the
facility was not operating in accordance
with DOE “safety and operating parame-
ters” and its current staff capabilities
were not sufficient to ensure that all en-
vironmental, safety, and health require-
ments would be met on a timely basis.»

Earlier last year, the DOE had an-
nounced that the Deputy Secretary
would be conducting a thorough analy-
sis of the Department’s award-fee con-
tracts with markedly increasing empha-
sis on compliance with environmental,
safety, and health requirements. In July,
DOE issued a Notice of Proposed Rule-
making regarding its M&O contractor
award-fee program.» The Notice said
that a study conducted by the Depart-

Mandatory changes in the standard
award-fee clause subscquently were is-
sued as a final rule, cffective December
26, 1989.%

In September, DOE’s Inspector Gen-
eral (IG) released a report on indemni-
fication of the Deparunent’s M&O con-
tractors.? The 1G Report discussed both
DOE indemnity for claims (e.g. for “nu-
clear incidents” under Price-Anderson)
and payment for “allowable costs™ for
various other contract cxpenses (includ-
ing environmental fines and penalties).
In fact, at some points, the 1G seemed to
confuse the two. Three of the Report’s
recommendations* could prove trouble-
some: these would involve modifying
M&O contracts to allow DOE to require
firing of individual contractor employ-
ees and to subject “all costs™ to some
new “reasonableness” test; and, suggest-
ing assessing whether contractors
should be held “financially responsible”
in “additional circumstances” (specifi-
cally mentioning environmental fines
and penalties).
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Attempts to shift liability
for the Department’s nu-
clear facilities to con-
tractors only will drive
out more private con-
cerns. The loss of pri-
vate contractors would
leave us with more fed-
eral employees . .. and
not necessarily any
more safety.

W———————_—

DOE announced in October that, as
part of the Department’s reevaluation of
its relationship with contractors, a No-
tice of Proposed Rulemaking would be
issued to seek public comments on
“what changes are necessary and desir-
able in our M&O contracts.™ Secretary
Watkins indicated that “[i}n addition to
ensuring that these contracts satisfy our
present management priorities [safety
and environment over produclion], this
will have the salutary effect of providing
consistency of contractual requirements
throughout all our facilities.” What all
this means remains to be seen, but this
rulemaking could have significant im-
pacts on DOE M&O contractors. At the
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Congrcssiona] Initiatives

Congress has been considering s
utory changes that would affect D
and its contractors in a number of
nificant ways. For example, 2 Glenn
(S.1304) would make several change
the way DOE operates, including ¢
jecting the Department to the juris
tion of the Occupational Safety
Health Administration and EPA anc
quiring DOE to enter into compliz
agreements with Statc government
Wirth bill (5.972) would transfer to
Department of Health and Human
vices DOE's epidemiological rese:
programs. A Wyden bill (H.R.2¢
would prohibit DOE from reimbu
contractors for environmental fines
penalties. A Johnston-McClure me:
(5.1802) is a comprehensive bill to
hance nuclear safety at Departme
Energy nuclear facilities.” For the
part, DOE has opposed new legisl
on the ground the Department al
is doing what is set forth in the bills

Effects of Changes

Coupled with new civil and cri
penalties contained in the Price-A
son Amendments Act of 198¢
changes in the award-fee prograr
new “avoidable costs™ provisions
hibiting, among other things,
bursement of environmental fir
penalties) would be a strong dis
tive for the dwindling number of
ing or potential contractors to do
ar business with DOE. In fact, DO
tractors already have been aski
provisions that will allow them to
nate their contracts should
changes be mandated by stat
otherwise.

In implementing its new enfor
program, the Department shoul¢
ditiously review and designate it
regulations, and orders “related
clear safety.” DOE and its conl
need to know the new ground r
safety compliance and conli
accountability under the new
can be achieved. Standards sh¢
clear and definitive and shoul
alone. Standards should reflect
cific “uniqueness” where appr
They should take into account
that DOE and its contractors
and operate a number of diver
ties at various locations, some (
have only small quantities of
materials. Standards should a



